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W A O H I N O T O N .  P . C .  P O 6 0 9  

DATE: June 2 0 ,  1983 FILE: B-209968 

MATTER OF: Canadian Commercial Corporation for Hermes 
Electronics Ltd. 

DIOEST: 

Protest that contracting officer failed to 
solicit and thus properly consider preferen- 
tial transportation rates in evaluating the 
protester's proposal is denied because there 
was no duty to solicit such rates. 

Canadian Commercial Corporation for Hermes Electronics 
Ltd. (CCC/Hermes) protests the award of a contract to 
Sippican Ocean System under request for proposals (RFP) 
N00163-82-R-1497 issued by the Naval Avionics Center. The 
RFP concerned the acquisition of AN/SSQ-36 Bathythermograph 
Transmitter Sets. The dispute centers on the Navy's evalua- 
tion of transportation costs in selecting Sippican on the 
basis of lowest total cost. We deny the protest. 

The solicitation called for delivery f .0 .b .  origin 
and for consideration of transportation rates from each 
vendor's facility to Oakland, California and Norfolk, 
Virginia. The N a v y  made award after evaluating transporta- 
tion rates compiled by the Military Traffic Management 
Command (MTMC) in Bayonne, New Jersey. Hermes had the 
highest transportation Costs8 $224,178.99, of the three 
firms that submitted proposals. Sippican had the second 
highest transportation costs, $73,072.50. The difference 
between Hermes'and Sippican's transportation costs was due 
to three factors: 

1. With respect to Hermes, there were no 
preferential Government rates on file with 
MTMC on the closing date for receipt-of 
initial proposals. 
for application to Sippican. As a result, 
Hermes' proposal was evaluated on the basis 
of higher commercial tariffs. 

Such rates were available 
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2. Hermes did not indicate 
weight; Sippican did. As a 
Government used an estimated 
for Hermes that was higher t 
per pallet stated by Sippican 

3. The distances from Herme 
Dartmouth, Nova Scotia, to 
Norfolk are greater than th 
those points from Sippican' 
Marion, Massachusetts. 

The issue in dispute is whe 
duty to obtain transportation r 
standard commercial rates in ev 
CCC/Hermes maintains that prefe 
been obtained from Can-Am Frei 
the protester says Hermes' pro 
evaluated as lowest in cost. 

On the other hand, the Na 
after the closing date for re 
cannot be used in evaluating 
Navy points out that section M.2 
that, where a shipment is to 
carload or truckbed basis: 

the solicitation states 

"For proposal evaluatio 
weight of a carload or 
highest applicable mini 
result in the lowest fr 
charge) on file or pub 
carrier tariffs or ten 
date specified for rec 

This language clearly indic 
are to be determined as of 
states. The agency points 
relies on were not filed with MTMC efore the closing date 
for  receipt of proposals. Moreove the contracting 
officer states, offerors must bear responsibility for 
assuring that the rates they want are on file at 
the time praposals are due, becaus cannot 
know in advance who will submit pr 
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. 
The protester concedes that the Can-Am rates were 

filed with MTMC after award, but explains that this 
occurred only because it was then that it learned that 
commercial rates had been used. Moreover, CCC/Hermes 
argues, the solicitation does not impose an unanbiguous 
obligation on offerors to obtain and file transportation 
rates. Such an obligation would, the protester believes, 
force it "to act in effect as the Government's agent to 
solicit tenders on the Government's behalf for prospective 
shipments . I' 

Rather, the protester insists, it is the Government's 
obligation to obtain the best available rates for evaluat- 
ing transportation costs using the best available rates. 
According to the protester, this obligation is found in 
Defense Acquisition Regulation (DAR) 6 19-301.l(a) (1976 v' 
ed. ) which states: 

"To afford proper analysis and consideration 
of transportation factors, the contracting 
officer shall consider transportation rates 
and related costs in the evaluation of 
f.0.b. origin bids and proposals. The best 
available transportation rates and related 
costs in effect or to become effective prior 
to the expected date of initial shipment and 
on file or published at the date of the bid 
opening, shall be used in the evaluation. 
However, when transportation rates and 
related costs which cover the traffic are 
filed or published after the bid opening or 
proposal due date and there were no appli- 
cable rates or costs in existence on that 
date, these rates and costs shall be so 
identified by the area headquarters of Mili- 
tary Traffic Management Command (MTMC) or the 
Military Sealift Comand (see 19-301.2) and 
shall be used in the evaluation * * *.I' 

In the protester's view, the phrase "applicable rates 
or costs" in the third sentence of the material quoted must 
refer to "best available transportation rates and related . 

costs" in the prior sentence. According to the protester, 
the sentence imposes an obligation on the Government, 
through MTMC, tocobtain the best available rates from 
carriers when there is no applicable preferential rate on 
the date proposals are due. 
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The p l a i n  i m p o r t  of s e c t i o n  19 -301 . l ( a )  is c o n t r a r y  to 
CCC/Hermes '  view. The p u r p o s e  of t h e  t h i r d  s e n t e n c e  of t h e  
r e g u l a t i o n  is  simply t o  r e q u i r e  MTMC to  report to t h e  con- 
t r a c t i n g  o f f i c e r  when rates are p u b l i s h e d  or  f i l e d  w i t h  it 
a f te r  t h e  p r o p o s a l  due  date, i f  there was no r a t e  i n  e x i s t -  
e n c e  b e f o r e  t h a t  d a t e ,  and to  p r o v i d e  f o r  c o n s i d e r a t i o n  of 
such  rates when t h e y  are reported. The r e g u l a t i o n  does n o t  
r e q u i r e  t h e  Government to  so l i c i t  p r e f e r e n t i a l  transporta- 
t i o n  ra tes  s e p a r a t e l y  i n  e v a l u a t i n g  p r o p o s a l s ,  i n s t e a d  o f  
a p p l y i n g  t h e  rates i n  e x i s t e n c e  when p r o p o s a l s  are due. 
Moreover,  i n  B-163158, A p r i l  2,  1968,  i n  c o n s i d e r i n g  a ' /  

somewhat similar q u e s t i o n  c o n c e r n i n g  a predecessor t o  DAR 
S 1 9 - 3 0 1 . l ( a ) ,  w e  found no such  d u t y ,  b u t  i n s t e a d  p o i n t e d  
o u t  t h a t  t h e  Government c o u l d  n o t  be f a u l t e d  for  i t s  f a i l -  
u r e  to o b t a i n  p r e f e r e n t i a l  r a tes  where t h e  protester c o u l d  
have  t i m e l y  r e q u e s t e d  t h a t  a carrier t e n d e r  them. 

We d i s a g r e e  w i t h  t h e  protester t h a t  a n  undue or 
improper burden  is p l a c e d  on f i r m s  i n  t h i s  t y p e  o f  s i t u a -  
t i o n .  I t  is a p p r o p r i a t e  for t h e  Government t o  r e l y  on  the  
best rates a v a i l a b l e  by t h e  applicable c l o s i n g  d a t e ,  which 
may be p u b l i s h e d  commercial rates. ,See - 53 Comp. Gen. 443 b' 

lower p r e f e r e n t i a l  r a tes  were n o t  f i l e d  u n t i l  a f t e r  award 
and t h e r e f o r e  could n o t  have been c o n s i d e r e d  i n  t h e  eva lua -  
t i o n . '  Moreover,  t h e  s o l i c i t a t i o n  does n o t  a s k  a n  o f f e r o r  
to act a s  a carr ier ,  and f i l e  ra tes ,  as C C C / H e r m e s  seems to 
b e l i e v e ,  b u t  s i m p l y  a d v i s e s  o f f e r o r s  as  to how f r e i g h t  
rates w i l l  be a p p l i e d  i n  e v a l u a t i n g  o v e r a l l  cost. W e  see 
n o t h i n g  u n r e a s o n a b l e  i n  l e a v i n g  t o  t h e  i n d i v i d u a l  o f f e r o r  
r e s p o n s i b i l i t y  f o r  t a k i n g  wha teve r  a c t i o n  he  deems appro- 
pr ia te  t o  p r o t e c t  h i s  i n t e r e s t s ,  which may i n c l u d e  steps to  
assure t h a t  f r e i g h t  ra tes  o f  appropriate carriers are on 
f i l e .  

(1973) ;  39 Comp. Gen. 774 (1960) .  Here, o f  c o u r s e ,  t h e  *" 

S i n c e  t h e  ra tes  on  which t h e  p r o t e s t e r  rel ies were n o t  
t e n d e r e d  u n t i l  a f te r  award, they  could n o t  have  been  used 
i n  e v a l u a t i n g  Hermes' bid. The protest  is den ied .  
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